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Court of Appeals of the District of Columbia. 


No. 3955. 

Arthur B. Burgess, Appellant, 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 38333. 

United States, Plaintiff, 
vs. 

Arthur B. Burgess, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit : 

1 Indictment. 

Filed September 28, 1921. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, April Term, A. D. 1921. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present : 

That one Arthur B. Burgess, late of the District of Columbia afore¬ 
said on, to wit, the twenty-ninth day of January, in the year of our 
Lora one thousand nine hundred and twenty, and at the District of 
Columbia aforesaid, feloniously and knowingly did transport, and 
did cause to be transported, and did aid and assist in transporting in 
interstate commerce, that is to say, from the State of Virginia to the 

1—3955a 
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District of Columbia, a certain girl, to wit, one Catherine Fitzgerald, 
otherwise known as Catherine F. Burgess, and hereafter in this in¬ 
dictment referred to as Catherine Fitzgerald, for the purpose of 
prostitution and debauchery, and with intent and purpose on the part 
of him, the said Arthur B. Burgess, to induce, entice and compel the 
said Catherine Fitzgerald to give herself up to debauchery and to 
engage in the practice of prostitution; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

2 (Endorsed:) Criminal No. 38,333. United States vs. 

Arthur B. Burgess. White slave traffic. Winesses: Catherine 
Fitzgerald, alias Catherine F. Burgess, Mildred M. Burgess. A True 
Bill: Edward W. Donn, Foreman. 

Memorandum. 


October 4, 1921.—Arraigned; plea not guilty. 

Supreme Court of the District of Columbia. 

Tuesday, March 14", A. D. 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief 
Justice McCoy presiding. 

******* 


Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his Attorney 
R. Neudecker, Esquire; and thereupon comes a jury of good and 
lawful men of the District of Columbia, to wit: 


Charles A. Boyd, Jr., 
Eugene A. Buckley, 
Charles H. Cullen, 
James W. Cumberland, 
Orrick S. Cunningham, 
James W. Curtis, 


Edward F. Downs, 

Percy A. Deyer, 

Charles S. Dulaney, 
Charles A. Goldsmith, 
Walter F. A. Hamilton, 
James H. Handy, 


who being sworn to well and truly try the issue joined herein, upon 
their oath say that the defendant is guilty in manner and form as 
charged in the indictment; and thereupon upon motion of the de¬ 
fendant by his attorney, the said jury are polled and each and 
every member thereof upon his oath says that the defendant 
3 is Guilty; whereupon the defendant is remanded to the Wash¬ 
ington Asylum and Jail. 
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Motion for New Trial. 

Filed March 20, 1922. 

******* 

Comes now the defendant, Arthur B. Burgess, by his attorney, 
Raymond Neudecker, and moves the court to grant a new trial in 
the above entitled cause for the following reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to law. 

4. And for other reasons to be stated at the hearing of this motion. 

RAYMOND NEUDECKER, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, June 9", A. D. 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person according to his recognizance and by his attorney, 
R. Neudecker, Esquire; and thereupon the defendant’s Motion For a 
New Trial coming on to be heard is by the Court overruled; 
4 whereupon it is demanded of the defendant what further he 
has to say why the sentence of the law should not be pro¬ 
nounced against him and he says nothing except as he has already 
said; thereupon it is considered by the Court that for his said offense 
the said defendant be imprisoned in the Washington Asylum and 
Jail for the period of One Year to take effect from and including the 
date of arrival of said defendant at said Asylum and Jail; and there¬ 
upon the defendant by his attorney notes an appeal to the Court of 
Appeals of the District of Columbia, from the judgment of the Court 
in this case; whereupon the Court fixes the amount of Bond for costs 
on appeal at One Hundred Dollars, and the Bond for appearance at 
Fifteen Hundred Dollars; whereupon the defendant enters into a re¬ 
cognizance in the sum of Fifteen Hundred Dollars with Milton S. 
Kronheim as surety, to forthwith surrender himself to the custody of 
the Marshal of this District to be dealt with and proceeded against 
according to law in case the judgment appealed from shall be af¬ 
firmed, or the appeal for any cause be dismissed, or the judgment be 
reversed and a New Trial ordered, or if he, the said defendant, de¬ 
part the Court without leave. 
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Memoranda. 

June 29, 1922—Cost bond filed. 

August 16, 1922.—Time to submit bill of exceptions extended 
from day to day, to and including September 6, 1922. 

5 September 6, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, December 14th, A. D. 1922. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

****** * 

McCoy, C. J. 

Now comes here the defendant by his attorney, R. Neudecker, Es¬ 
quire, and prays the Court to sign, and make a part of the record his 
Bill of Exceptions taken during the trial of the case and submitted 
to the Court on the 6th day of September, 1922, which is accord¬ 
ingly done, nunc pro tunc. 

Assignment of Errors. 

Filed January 9, 1923. 

******* 

Comes now the defendant in the above entitled cause and assigns 
the following as errors committed in the trial of this cause upon 
which he bases his appeal to the Court of Appeals: 

1. Error on the part of the learned Trial Justice in refusing to 
permit the witness, Mildred Burgess, to testify that she had circu¬ 
lated reports designed to reach the defendant to the effect that she 
had died following her separation from the defendant. 

2. Error on the part of the learned Trial Justice in refusing to 
allow the witness, Mildred Burgess, to testify as to whether she had 
deserted the defendant and made no effort to communicate with him 

for many years. 

6 3. Error on the part of the learned Trial Justice in re¬ 

fusing to allow the witness, Catherine Fitzgerald Burgess, 
to testify as to whether she did not visit the defendant’s living quar¬ 
ters, following her separation, and state that she knew all along that 
he was a married man and was determined, nevertheless, to prose¬ 
cute him. 

4. Error on the part of the learned Trial Justice in refusing to 
permit the witness Catherine Fitzgerald Burgess, to testify as to 
w r hether she had not consulted counsel in this city for the purpose 
of instituting divorce proceedings against the defendant and there 
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state that she intended to make the defendant suffer for having 
left her. 

5. Error on the part of the learned Trial Justice in overruling 
the motion of the defendant to instruct the jury to return a verdict 
of not guilty upon the ground that the evidence had failed to prove 
the charge made in the indictment and that the evidence failed 
to show that there was any intent on the part of the defendant to 
transport the complaining witness, Catherine Fitzgerald Burgess, 
from Alexandria, Virginia to Washington, District of Columbia 
for immoral purposes. 

G. Error on the part of the learned Trial Justice in overruling 
the motion of the defendant to direct the jury to return a verdict 
of not guilty on the ground that there was no evidence in the case 
which showed that the complaining witness, Catherine Fitzgerald 
Burgess, had been used for the purpose of prostitution, in violation 
of any provision of the Mann White Slave Act, on which statute 
the indictment against the defendant was based. . 

7. Error on the part of the learned Trial Justice in re- 

7 fusing to permit the defendant, Arthur Burgess, to testify 
why the complaining witness, Catherine Fitzgerald Burgess, 

desired to marry the defendant in Alexandria, Virginia. 

8. Error on the part of the learned Trial Justice in refusing to 
admit as evidence in the case a letter marked defendant's exhibit 
“B.” 

9. Error on the part of the learned Trial Justice in overruling 
the objection of counsel for the defendant to the question by the 
District Attorney as to whether the defendant had ever made a 
statement to detectives concerning his relations with Catherine Fitz¬ 
gerald Burgess. 

10. Error on the part of the learned Trial Justice in refusing to 
grant a special prayer of the defendant to the effect that unless 
the jury could find deliberate intent on the part of the defendant 
to transport Catherine Fitzgerald Burgess from Alexandria, Vir¬ 
ginia, to Washington, District of Columbia for immoral purposes, 
it should find for the defendant. 

11. Error on the part of learned Trial Justice in overruling the 
motion of the defendant for a New Trial. 

RAYMOND NEUDECKER, 

Attorney for Defendant . 

Designation of Record. 

Filed January 9, 1923. 

******* 

The Clerk will please make up the record for appeal to the Court 
of Appeals in the above entitled cause and include the following 
papers: 

8 1. The Indictment. 

2. The Plea. 
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3. The Verdict. 

4. The Judgment appealed from. 

5. The Motion for a new trial. 

6. Memo, of approval of cost bond. 

7. Memo, of extensions of time granted by the Court to perfect 
appeal. 

8. Memo, of submission of bill of exceptions. 

9. Order making bill of exceptions part of record. 

10. Assignment of Errors. 

11. This designation. 

RAYMOND NEUDECKER, 

Attorney for Defendant. 

9 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 38333, Criminal, wherein 
United States in Plaintiff and Arthur B. Burgess is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and aflix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of January, 1923. 

[Seal of Supreme Court of the District of Columbia.] 


E. W. 


MORGAN II. BEACH, 

Clerk. 


10 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 38333. 

United States 
vs. 

Arthur B. Burgess. 


Bill of Exceptions. 

Filed Dec. 14, 1922. Morgan II. Beach, Clerk. 

Be it remembered that this cause came on for trial on the 14th day 
of March, A. D., 1922, before Mr. Chief Justice Walter I. McCoy, of 
the Supreme Court of the District of Columbia; the jury empaneled; 
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the United States was represented by J. H. Bilbrey, Esquire, As¬ 
sistant United States Attorney in and for the District of Columbia, 
and the defendant was represented by his counsel, Raymond Neu- 
decker, E-quire. 

Whereupon, the defendant, being arraigned, entered a plea of 
not guilty. Thereupon the jury was sworn and the Government, 
to maintain the issues upon its part joined, offered as a witness Mrs. 
Mildred Burgess, who, after being duly sworn, on direct examina¬ 
tion testified that she was a citizen of the United States and resided 
in McCracken County, Illinois; that she was lawfully married to the 
defendant Arthur B. Burgess, on the 6th day of March, A. D., 1917, 
at Paducah, Kentucky, and that she was separated from him a short 
time after the marriage and received a decree of absolute divorce 
from him on the 4th day of June, A. D., 1921; that her maiden 
name was Mildred Melvin, that she was the daughter of John and 
Mary Melvin, and that she was still his lawful wife on January 29th, 
1920, her decree of divorce not having been granted and made ef¬ 
fective at that time; that she had not seen the defendant since the 
time of the separation between witness and the defendant; that she 
did not know where he had been during the time of their separation. 

Upon cross-examination the witness testified that she lived with 
the defendant for only a short time after their marriage, and that 
when he went into the military service she left him home. The 
witness was asked by counsel for the defendant if it was not true 
that she had circulated reports designed to reach the defend- 
11 ant to the effect that she had died following the separa¬ 
tion of witness and defendant, to which question the Gov¬ 
ernment, by its attorney, objected, the Court sustaining the objection. 
To this ruling of the Court the defendant, by his counsel, excepted. 
The witness was further asked if she did not desert the defendant, 
and after the desertion, made no attempt to get in toueh with defend¬ 
ant for several years, to which question the Government, bv its 
counsel, objected, the Court sustaining the objection. To this ruling 
of the Court the defendant, by his counsel, excepted and the excep¬ 
tion was duly noted. 

Thereupon Mrs. Catherine Fitzgerald Burgess was introduced 
as a witness by the government, and was duly sworn, according to 
law, and testified in substance, as follows: That she w r as married to 
the defendant on January 29, 1920, in Alexandria, Virginia by the 
Rev. William T. Winston, a Catholic priest; that the defendant, at 
the time she was married to him, represented himself to be a single 
man, and that she thought that he was unmarried at the time she 
was married to him; that she first met the defendant in 1919 at the 
Walter Reed General Hospital, in this city, and that the defendant 
proposed marriage to her in December, 1919, and that the defendant 
suggested to her that they go to Alexandria, Va., to be married; that 
she was sure it was the defendant who paid her care-fare from the 
city of Washington, D. C. to the city of Alexandria, Va.; that they 
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were married on the afternoon of January 29, 1920, and that im¬ 
mediately afterwards they both came back to Washington, D. C.; that 
defendant paid the fare from Alexandria to Washington; that when 
they reached Washington they separated at the interurban station at 
Twelfth Street and Pennsylvania Avenue northwest; that she went 
to her home at 1126 North Capitol Street and did not live with or 
cohabit with the defendant that night, that is. the night of the day 
of the marriage of the witness and defendant; that it was about a 
week afterwards that they had sexual relations. 

That upon cross-examination the witness testified that she 
12 was sure it was the defendant who suggested that they go to 
Alexandria, Va., to be married; that it was maybe four or 
six months after they came back to Washington, I). C. before they 
cohabited as man and wife, and then at the request of the defend¬ 
ant, and that they separated after a few months. The witness was 
asked if she did not go to the defendant s quarters at Walter Reed 
Hospital after their separation and there state that she knew all 
along he was a married man and was determined to prosecute him 
and would leave no stone unturned to make his life miserable, to 
which question the government, by its attorney, objected, the Court 
sustaining the objection. To this Ruling of the Court the defendant, 
by his counsel, duly excepted. The witness was then asked if at a 
later period she did not go to Lawyer Grossman’s Ollice on Fifth 
Street, northwest, for a conference, looking to a divorce between the 
witness and the defendant, and then and there state that she in¬ 
tended to make the defendant suffer for having left her, to which 
question the government, by its counsel, objected, the Court sus¬ 
taining the objection. To this ruling of the Court the defendant, by 
his attorney, duly excepted. 


Thereupon the* government, by its counsel, announced that it 
would rest its case. 

Whereupon the defendant, by his attorney, moved the Court to 
direct a verdict of not guilty upon the grounds that the evidence had 
failed to prove the charge as laid down in the indictment, and that 
the whole of the government’s evidence failed to show that there was 
ever any intent on the part of the defendant to transport the com¬ 
plaining witness from Alexandria, Va., to Washington, D. C. Coun¬ 
sel for the defendant further moved the Court to direct a verdict of 
not guilty on the grounds that there was no evidence in the case 
which showed that the complaina?i£ witness, Catherine Fitzgerald, 
had been used for purposes of prostitution, in violation of any pro¬ 
visions of the Mann White Slave Act, on which statute the defendant 
was indicted. 

13 The Court overruled both of these motions of the defendant, 

to which ruling of the Court the defendant, by his attorney, 
duly excepted. 

Whereupon the defendant, Arthur B. Burgess, took the witness 
stand in his own behalf, and testified on direct examination that he 
was the husband of Catherine Fitzgerald Burgess, the complaining 
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witness, having married her on the 29th day January, 1920, in the 
City of Alexandria, Va. That the parties in the case went to Alex¬ 
andria at the express solicitation of the witness, Catherine Fitzgerald 
Burgess, and that he did not remember who it was that actually paid 
the car-fare of the defendant and the complaining witness from 
Washington to Alexandria, Va., and return. Witness was asked 
why the complaining witness, Catherine Fitzgerald Burgess, desired 
the ceremony to take place in the City of Alexandria, Va., to which 
question the government, by its counsel, objected, the Court sus¬ 
taining the objection. To this ruling of the Court the defendant, 
by his attorney, duly excepted. The witness testified that after his 
first wife, Mildred Melvin Burgess, left him, in 1917, she went to 
live in a house of prostitution, and lie afterwards heard that she was 
dead; that he instituted inquiry to ascertain where she had gone and 
what had become of her, and that he wrote to many acquaintances 
and friends of the missing woman to ascertain her whereabouts and 
by many was informed that she had died; that thereafter he was 
married to one Pauline Brandt on April 13, 1918, who deserted him 
a few’ months after their marriage and never heard from her again, 
except that in January, 1920, she divorced him; that he received 
news of this divorce during the early part of January, 1920, and 
supposed that he was at liberty to again remarry, inasmuch as he 
thought his first w ife had died and his second had divorced him and 
when he w’as married to Catherine Fitzgerald on January 29, 1920, 
he sincerely and honestly believed that he was unmarried and free 
and able to contract a valid marriage ceremony w r ith the said Cath¬ 
erine Fitzgerald. That upon cross-examination, the de- 

14 fendant stated his first wife Mildred Burgess procured a di¬ 
vorce from him on June 4, 1921 and that Pauline Brandt 

secured annullment of their marriage on February 4, 1920; that he 
learned of his first wife’s death from his mother and other people; 
that he had not seen his mother or anyone from around his home 
since he went into the military service, but had corresponded with 
his mother; that he learned of his second wife’s divorce from rela¬ 
tions and friends. That upon re-direct examination the wit- 

15 ness identified a letter, which he said was w’ritten by his 
mother informing him of the death of his first w’ife, the 

letter being in form as follows: 

Defendant’s Exhibit A. 

“Paducah, Ky., Jan. 7, 1920. 

Mr. A. B. Burgess. 

My Dear Son : 

“As I had a letter from a friend of yours this morning, and I 
can’t quite understand what it means or who it is from I w’ish you 
w’ould please write and tell me what on earth is the matter with 
you. And please tell me w’ho Berth Peyton is and why he or she 
is w’riting to me. 
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“Tell me, are you living with vour wife? And you ask- me some 
questions some time ago and I answered them, the best I could. I 
cannot hear from a certain party you ask me about and the last I 
heard she was dead and I haven’t heard anything since. I am awful 
glad you had a nice Christmas. I didn’t enjoy Christmas very much, 
it was more of a burden than a pleasure. I sure would love to sec 
you and talk to you just a little while. Work is sure dull here and 
everything looks blue. Jim is hauling wood every day and he and 
his family are all well and we are all well, too. Son, just as soon 
as you get this you answer it yourself and let me know how you arc 
and what you are doing. I don’t enjoy getting letters from other 
people but want to hear from you. So answer real soon, I will 
close with love, Goodbvc. 

“YOUR MOTHER.” 

Thereupon the defendant was shown another paper writing and 
asked to identify the same, which was done, and it was thereupon 
ort'ered in evidence by the defendant, the Court refusing to admit 
the same and giving the exception to the defendant. Said paper 
writing was as follows: 

“April 28, 1921. 

“My Dear Son : 

Just received a letter from you that I can’t heardly understand. 
Son, I don’t see why you keep asking me about Mildred when you 
know she is dead and has been dead for a long time. And 
1G Son, I don't see anv reason whatever for you to write such 
letters as I am getting from you. I had a letter from you 
day before yesterday and I could liardlv believe it was from you. 
Son, that was the most insulting letter 1 ever got from anyone. It 
did not seem like you at all. What on earth do vou mean, anyhow? 
Son, I worry enough about you as it is without getting letters like 
that. Please write me a letter yourself and explain this business 
to me. Justi as soon as vou receive this vou sit right down and 
answer it for I want to hear from you. Son, I have never written 
to the party you asked me of, and I can’t understand you at all. 
Hoping to hear from vou real soon. T am, 

“YOUR LOVING MOTHER.” 

Whereupon the defendant was asked on re-cross examination if lie 
had ever made a statement to detectives concerning his relations with 
the said Catherine Fitzgerald Burgess, which question the defendant 
bv his attorney objected to, the Court overruling the objection. 
The defendant duly noted an exception to this ruling. The witness 
replied that he never made anv statement to detectives. 

The above is in substance all of the testimony introduced at the 
trial of this cause. 

Whereupon the government announced its case closed. Where¬ 
upon counsel for the defendant again moved the Court to direct a 
verdict of not guilty on the ground that the evidence failed to prove 
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(he charge as laid in the indictment. The court overruled the 
motion, to which ruling the defendant, by his attorney, duly 
excepted. 

Whereupon the defendant, by his attorney, announced his case 
closed. 

Whereupon the defendant by his attorney asked the Court to 
especially charge the jury that unless they could find a deliberate 
intent on the part of the defendant to transport the said Catherine 
Fitzgerald Burgess across the state line, dividing Virginia and the 
District of Columbia, for the purpose of prostitution they 

17 should find for the defendant. This the Court refused to do, 
and the defendant excepted. 

Whereupon, the Court charged the jury as to the presumption of 
defendant’s innocence'; the necessity of the Government’s proving 
the charge, including knowledge and intent, beyond a reasonable 
doubt. The Court also charged the jury that if they found that the 
defendant, knowing that he had a living wife from whom he had 
not been divorced, went through a marriage ceremony with com¬ 
plaining witness and transported her from the State of Virginia to 
the District of Columbia for the purpose of having sexual relations 
with her, then they might find the defendant guilty of the charge 
set out in the indictment. 

Whereupon, the Court, after over-ruling a motion of the defend¬ 
ant for a new trial, on the 8th day of June, 1922, sentenced the de¬ 
fendant to serve a year in the Washington Asylum and Jail. 

Whereupon, the defendant, in open court, noted an appeal to the 
Court of Appeals, and the Court fixed the cost bond at $100 and 
the bond on appeal for the appearance of the defendant at $1,500. 

Whereupon, the defendant, by his counsel, on the 6th day of 
September, 1922, submits this bill of exceptions and moves the 
Court to seal and sign the same and to have the same force and 
effect as if signed at the trial before the jury retired, which the 
Court accordingly does this 14th day of December, 1922, now for 
then. 

WALTER I. McCOY, 

Chief Justice. 

18 [Endorsed:] A. B. Burgess. Filed Dec. 14,1922. Morgan 
H. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
8955. Arthur B. Burgess, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Feb. 1, 1923. Henry W. 
Hodges, clerk. 
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Court of Appeals, District of Columbia 


April Term, 1923 


No. 3955 


No, —, Special Calendar 


Arthur B. Burgess, Appellant 

vs. 

United States 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

The appellant was indicted on September 28, 1921, 
under Section 2 of the Act of June 25, 1910, commonly 
known as the White Slave Traffic Act, making criminal 
the transportation or the causing to be transported, or 
the obtaining, aiding or assisting in the transportation, 
in interstate commerce of women or girls for the pur¬ 
pose of prostitution or debauchery or other immoral 
purposes. He was convicted on March 14, 1922, in the 
Supreme Court of the District of Columbia and from 
the sentence of that Court noted an appeal. 
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The charge in the indictment was that the defendant 
feloniously and knowingly did transport and did cause 
to be transported, and did aid and assist in transport¬ 
ing in interstate commerce a girl named Catherine 
Fitzgerald, otherwise known as Catherine F. Burgess, 
for the purpose of prostitution and debauchery, with 
intent and purpose on his part to induce, entice and 
compel the girl to give herself up to debauchery and 
to engage in the practice of prostitution. The evidence 
showed that the defendant and the complaining wit¬ 
ness were married on January 29,1920, in Alexandria, 
Virginia, by the Rev. William T. Winston, a Catholic 
priest and came to the District of Columbia on the 
same day, separating after their arrival here. The evi¬ 
dence further showed that some time later they co¬ 
habited as man and wife in the District of Columbia 
and subsequently separated. After the separation of 
the defendant and the complaining witness she com¬ 
plained to the authorities that when he married her 
he had no right to do so, as he was already a married 
man, although he had represented himself to her to be 
single at the time of proposing to her. 

The defendant claimed that he entered into the mar¬ 
riage with the complaining witness in good faith, be¬ 
lieving that his first wife had died some years pre¬ 
viously in Kentucky and that a second wife, by name 
Pauline Brandt Burgess, had divorced him. 

Errors complained of are as follows and will be 
treated in their proper order: 

1. Evidence: Rejection and Reception. 

2. Refusal of Instructions. 
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ARGUMENT. 

It is claimed that the Trial Justice erred in refusing 
to permit a witness, Mildred Burgess, to answer a 
question, on cross-examination, to the effect that she 
had circulated reports designed to reach the defendant, 
Arthur B. Burgess that she had died following her 
separation from the defendant in Kentucky. This was 
after she had testified that she and the defendant sepa¬ 
rated a short time after their marriage in Paducah, 
Ky., on March 6,1917. She further testified, on direct 
examination, that she had not seen the defendant since 
the time of their separation and that she did not know 
where he was during the separation. 

It is claimed that the defendant had a right to lay 
the foundation to impeach this witness and the ques¬ 
tion propounded was a correct one for this purpose. 

Further error is charged in the refusal of the trial 
Court to permit this witness to answer a question, on 
cross-examination, to the effect that she had deserted 
the defendant and made no effort to communicate with 
him for many years. The purpose of this question, 
also, was to impeach the witness, but the ruling of the 
Court stopped all effort in this direction. 

A witness can be impeached only by a direct attack 
on his testimony or character; and it has been laid 
down that there are but four modes of impeaching the 
credit of a witness: 1. By Cross-examination; 2. By 
proving previous contradictory statements or acts; 3. 
By producing the record of his conviction of some in¬ 
famous crime; 4. By adducing general evidence tending 
to show that he is unworthy of belief on his oath. 40 
Cyc., 2563. 

The case of Knight vs. House, 29 Maryland, 194, is 
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authority for the proposition that where a witness has 
been sworn, the opposition may offer evidence im¬ 
peaching his veracity without first giving notice of such 
intention. 

A witness may be cross-examined as to matters not 
embraced in the direct examination for the purpose of 
testing his credibility. State vs. Willingham, 33 La. 
Ann. 537; followed in State vs. Gregory, 33 La. Ann. 
737; State vs. Anderson, 126 Mo. 542; Heimerdinger 
vs. Lehigh Valley R. Co., 26 Misc. (N. Y.) 374; Marsh 
vs. State, 54 Tex Cr., 144. 

On cross-examination it is permissible to ask a wit¬ 
ness questions for the purpose of testing his or her 
reliability and affecting his or her credit and for this 
purpose great latitude is allowed. So a witness may 
be cross-examined as to statements or acts or con¬ 
duct inconsistent with his or her testimony, omissions 
which may tend to discredit, matters intended to test 
the accuracy of observation, or recollection, the accu¬ 
racy, probability or truthfulness of statements, candor 
and fairness, limits of knowledge or experience as to 
the matters concerning which he testifies, and gener¬ 
ally, so long as it does not call for hearsay evidence, 
any question tending to show the veracity or credibil¬ 
ity of the witness regarding the matter testified to or 
the probability of the testimony is proper. 40 Cyc., 
2565. And here are cited, with approval: 

Anderson vs. Browne, 72 Ga., 713. 

Cook vs. State, 46 Fla., 20. 

Cyc. is also authority for the proposition that, in 
order to warrant the introduction of evidence as to the 
conduct of a witness tending to discredit him, a foun¬ 
dation must be laid by interrogating him as to the mat¬ 
ters which it is proposed to show. This at Page 2582 
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under the general heading of witnesses. (Italics sup¬ 
plied.) 

It is the right of a party to introduce evidence di¬ 
rectly attacking the credibility of a witness for his ad¬ 
versary, unless the testimony of such witness is en¬ 
tirely immaterial or irrelevant to the issue. 40 Cyc., 
2557. 

Where a witness has testified to matters material to 
the issues, his cross-examination may properly be di¬ 
rected toward drawing from him evidence as to his in¬ 
terest or bias and considerable latitude is allowed for 
this purpose. The case books teem with cases support¬ 
ing this proposition. Among many cases w T hich might 
be cited are: Telfair vs. State, 56 Fla., 104; Hartman 
vs. Rogers, 69 Cal., 643; Stew^art vs. State, 58 Fla., 97; 
Illinois Central R. R. Co. vs. Black, 133 Ill. App., 84; 
State ~ 5 . Adams, 14 La. Ann., 620; State vs. Steele, 
226 Mo., 583; State vs. Hakon, 129 N. W., 234; Miller 
vs. Territory, 15 Okla., 422; Green vs. State, 54 Tex. 
Cr. 3. In the case of Telfair vs. State (supra) it was 
held that no predicate need be laid for an attempt to 
show T animus on cross-examination. In the case of 

State vs. Adams (supra), it was also decided that on 
the cross-examination of a witness for the state, it 
might be asked whether the witness was not anxious 
for the conviction of the accused, to shov bias. It is 
submitted that the Court should have permitted the 
complaining witness, Catherine F. Burgess, to have 
answered, on cross-examination, the question of de¬ 
fense counsel as to whether she did not go to the living 
quarters of the accused, shortly after their separation 
and before she had made complaint against him, and 
state that she knew 7 all along he was a married man 
and she w r as determined, nevertheless, to prosecute 
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him. To the same end, appellant contends, the Court 
should have allowed the complaining witness to an¬ 
swer the question of defense counsel as to whether or 
not she had previously consulted counsel in the Dis¬ 
trict of Columbia, following her separation from the 
defendant and prior to her complaint against him, and 
in the office of this atttorney state that she intended 
to make the defendant suffer for having left her. 

The familiar rules of the law upon the subject of 
variance render it valueless to discuss them at length 
here, but it is submitted, in support of Appellant’s As¬ 
signments of Error Nos. 5 and 6, that the whole proof 
fell far short of establishing the charge. 

Bearing also upon the question of intent is Assign¬ 
ment of Error No. 7 where the Court, after defendant 
had testified on direct examination that it was the com¬ 
plaining witness who desired they go to Alexandria, 
Va., to be married, refused to allow the defendant to 
state why it was that the complaining witness desired 
to be married in Alexandria, instead of Washington. 
As to the intent of the defendant in the premises, it 
would seem that the answer to this question might have 
had considerable weight with the jury. 

There are certain crimes of which a specific intent to 
accomplish a particular purpose is an essential ele¬ 
ment, and for which there can be no conviction upon 
proof of mere general malice or criminal intent. 16 
Corpus Juris, 80. 

The books are full of cases upon this topic, notably 
among them being instances of where an accused was 
charged with larceny and robbery where it is neces¬ 
sary to prove the specific intent to deprive the owner 
of his property in the goods and the rule as to the 
presumption of intention does not apply to crimes like 



burglary, assault with intent to kill, and rape. In this 
category we submit should also be included a crime in¬ 
volving a violation of the so-called White Slave Traf¬ 
fic Act. Here, it would seem, deliberate and specific 
intent on the part of the defendant to transport the 
victim for purposes of prostitution, or for other im¬ 
moral purposes, is an absolute essential, yet the trial 
court refused to charge the jury specifically upon this 
point, contenting to charge generally upon the ques¬ 
tions of reasonable doubt, knowledge and intent. 

In Corpus Juris, at Page 529 we find the further 
statement, upon the question of intent and motive: 
“The burden is on the state to prove that the accused 
had the specific intent involved in the charge, or to 
show facts from which it may be presumed.” It is re¬ 
spectfully submitted that in the present case the testi¬ 
mony of the complaining witness is sufficient to dis¬ 
prove that the defendant transported her from Vir¬ 
ginia to the District of Columbia for immoral purposes. 
She testified, on cross-examination (Record, page 8) 
that it “ivas maybe four or six months after they came 
back to Washington , D. C., before they cohabited as 
man and ivife.” We submit if this version of the af¬ 
fair is to be believed and it is the testimony of the 
complaining witness, it show 7 s there was never any in¬ 
tent on the part of the defendant to transport her in 
interstate commerce for immoral purposes, but that 
they both came back here sincerely believing that they 
w T ere legally married. The refusal of the Court ( Rec¬ 
ord, page 8), to permit the complaining witness to an¬ 
swer the question as to whether she had made a state¬ 
ment in defendant’s living quarters as to the effect 
that she intended to make his life miserable because 
he abandoned her, stopped wiiat might have been an 
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admission by the complaining witness that she believed 
herself legally married and was bent on persecuting 
the defendant. This rejection of evidence was fol¬ 
lowed shortly thereafter by the Court’s ruling in re¬ 
gard to the visit of the complaining witness to an at¬ 
torney’s office for the purpose of filing suit for divorce 
against the defendant. 

To illustrate how important prosecutors have re¬ 
garded the matter of specific intent in White Slave 
cases, it is well to remember that in practically all re¬ 
ported cases there was evidence against the accused, 
tending to show specific purpose and intent. In the 
case of Kinser vs. United States, 231 Fed., 85G, testi¬ 
mony was admited to show that the defendant had 
transported other women in interstate commerce for 
the purposes of prostitution, in order to support the 
charge ot* intent in the case then being tried against 
him. 

The term debauchery is not a legal or technical term. 

Section 8 of the Act of Congress, under date of 
June 25, 1910, provides that it should be known and 
referred to as the “White Slave Traffic Act” and the 
several provisions of the Act show that its underlying 
purpose is the suppression of traffic in women and girls 
for immoral purposes so far as such traffic comes with¬ 
in the jurisdiction of Congress over interstate and 
foreign commerce. 

The gist of the offense is the intention of the ac¬ 
cused when the transportation was procured or aided 
to be procured. 

In the case of Louis Athanasaw and others, against 
the United States, reported in 227 U. S. 326, Mr. Jus¬ 
tice McKenna delivered the Court’s opinion and 
quoted, with approval, the charge of the trial judge, 
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this case having come up from the District Court of 
the United States for the Southern District of Florida, 
as follows: “The intent and purpose of the defendants 
at the time of the furnishing of this transportation 
• # # is the very gist and question in this case. Did 
they intend to induce or entice or influence her to give 
herself up to debauchery? It makes no difference 
whether the profits which would be made by the de¬ 
fendants came from the sale of liquor or other immoral 
purpose. The question here is of intent; what was the 
intent with which they brought her; that she should 
live an honest, moral and proper life? or that she 
came and they engaged and contracted with her for the 
purpose of her entering upon a condition which might 
be termed debauchery, or lead to or would necessarily 
and naturally lead her to, a condition of debauchery 
just referred to?” In this case the proof showed that 
one Agnes Couch, a girl of seventeen years, was sent 
to Tampa, Fla., from Atlanta, Ga., ostensibly to work 
as a chorus girl, but when she arrived in Tampa she 
was met by the defendant, who made improper pro¬ 
posals to her and introduced her to acquaintances in a 
house of questionable repute where, the jury thought, 
she might fall into evil ways. This case strongly dif¬ 
fers from the instant one in that here there is nothing 
to indicate that the defendant did not intend to make 
the complaining witness his wife in truth and fact; on 
the contrary, the evidence discloses that they cohabited 
as husband and wife for about four or six months 
and then separated. 

It is submitted that the whole evidence in this case 
does not show that the defendant transported the com¬ 
plaining witness from Alexandria, Virginia, to Wash¬ 
ington, District of Columbia, for immoral purposes, 
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and the indictment in this case having been based on 
Section 2 of the Mann White Slave Act, charges that 
the defendant transported the complaining witness for 
purposes of prostitution and debauchery, while the 
evidence fails to show any basis for such a charge. It 
is submitted that the Court errod in refusing to grant 
the motion of the defendant to instruct the jury to re¬ 
turn a verdict of not guilty upon the grounds that the 
evidence had failed to prove the charge in the indict¬ 
ment, and further because the evidence had failed to 
show that there was any intent on the part of the 
defendant to transport the complaining witness in in¬ 
terstate commerce for immoral purposes. 

With respect to the Eighth Assignment of Error, 
wherein the learned Trial Justice refused to admit as 
evidence in the case a letter marked defendant’s ex¬ 
hibit “B” (Kecord, Page 10) it is submitted that if 
the letter had stood alone and there had been nothing 
of a similar character to precede it, the Court might 
have properly excluded it. But in the present case 
the Court had just admitted in evidence a letter writ¬ 
ten by defendant’s mother to him respecting the re¬ 
ported death of defendant’s first wife. A second letter 
while dated after the indictment was returned against 
the defendant, tends to show that there had been cor¬ 
respondence between the defendant and his mother on 
this point, and the jury might well have believed, had 
it been permitted to read the second letter, that the 
defendant was of the sincere belief at the time he mar¬ 
ried the complaining witness in this case that his first 
wife had died, and there was no legal impediment in 
the way of his marriage to the complaining witness. 
Upon this point we find in Corpus Juris, Volume 16, at 
Page 742, the following: “When requirements as to 
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competency are met, letters which have a bearing on 
the issues on trial are admissible, but of course where 
letters are irrelevant they are not admissible in evi¬ 
dence * * * similiarly letters written by other per¬ 
sons, including letters written to or received by ac¬ 
cused, are not admissible either for or against accused 
until their authenticity is established by proof of hand¬ 
writing or otherwise; and proof of actual receipt of 
the addressee is necessary to the admissibility against 
accused of a letter written by him, as well as to the ad- 
mi ssibility in favor of accsed of a letter written by him 
to the prosecuting witness. A letter written to ac¬ 
cused or found in his possession is admissible, where 
it appears that he replied thereto or otherwise acted on 
its contents, but a letter written from one person to 
another is not admissible against accused, where it 
does not appear that he was in any way connected with 
its sender or that he acted on its contents.’’ In sup¬ 
port of this theory of the law are cited many authori¬ 
ties, among them being: Williams vs. State, 123 Ala¬ 
bama 139; Eatman vs. State, 48 Fla., 21; People vs. 
Lee Dick Lung, 120 Calif., 491. 

It is submitted that the Court erred in refusing to 
grant the special prayer of the defendant to the effect 
that unless the jury could find deliberate intent on the 
part of the defendant to transport Catherine Fitzger¬ 
ald from Alexandria, Virginia, to Washington, Dis¬ 
trict of Columbia, for immoral purposes, it should find 
Tor the defendant. 

It is submitted that the granting of such a prayer 
was an absolute essential in protecting the rights of the 
defendant. He was on trial for White Slavery, a term 
which is abhorrent to every right thinking man, and 
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wherein unquestionably the intent to transport is the 
very gist of the crime. 

It is submitted that the charge of the Court to the 
effect that if the defendant, knowing that he had a liv¬ 
ing wife from whom he had not been divorced, went 
through a marriage ceremony with the complaining 
witness, and transported her from the State of Vir¬ 
ginia to the District of Columbia for the purpose of 
having sexual relations with her, then they might find 
defendant guilty of the charge set out in the indictment 
falls short of the requirements of the case. It was de¬ 
cided in the case of Thorwegan vs. King, 11 U. S. 549, 
that vague generalities addressed to a jury cannot 
supply the place of specific instructions. The very pur¬ 
pose of instructions is to direct the attention of the 
jury specifically to the matters relied on by the par¬ 
ties, and to remove the subject in controversy from the 
domain of vague generality. In this case the Court 
said: “Of course, the judge was not bound to give the 
instructions requested by the defendant in the pre¬ 
cise terms in which they were requested. But when a 
prayer for instructions is presented to a trial judge, 
and the prayer itself is sound and applicable to the 
testimony in the case, it is error in him not to instruct 
the jury in some sufficient form specifically , and not by 
vague generalities, upon the precise point to which the 
instruction is directed, if it is a material point in the 
case. This was not done in the present instance, and 
we must regard the failure to do so as error.’’ (Italics 
supplied.) 

The above is a rule which obtains in civil cases, a for¬ 
tiori, the substitution of vague generalities for specific 
instruction in a criminal case would constitute rever¬ 
sible error. 
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This Court had occasion to dwell upon the subject 
of specific instructions in the recent case of Egan vs. 
United States, which appears in Volume 51 of the 
Washington Law Reporter at Page 242. In this case 
the Court was asked to give a specilic instruction on 
the question of reasonable doubt. The Court held that 
a general instruction to the jury on this point was not 
sufficient to preserve the rights of the defendant. 

As an illustration of how the Courts of the District 
of Columbia regard marriages entered into where one 
of the parties thereto has a living wife or husband, it 
is significant to note that the records of the District 
Supreme Court contain numerous cases where hus¬ 
bands and wives bring suit for the annulment of a mar¬ 
riage of this kind. The Code of Laws of the District 
of Columbia provides that such a marriage may be 
declared void, but, we submit, that it does not specifi¬ 
cally say that such a marriage is void in law without 
appropriate action being taken to annul the same. 
With due apology to the Court for this observation, it 
is submitted that the records of the Supreme Court 
of the District of Columbia show that the complaining 
witness in this case, subsequent to the trial of the de¬ 
fendant, filed an action in the Equity Court here to 
annul her marriage on the ground that the defendant 
at the time he entered into a marriage ceremony with 
her had a living wife from whom he had not been di¬ 
vorced. With further apologies to the Court for mak¬ 
ing an observation, not noted in the record, appellant 
submits that the instant case amounted to a straining 
of the Mann White Slave Act, to cover the alleged of¬ 
fense for which he was indicted, inasmuch as the ap¬ 
pellant has answered an indictment against him in the 
State of Virginia charging him with bigamy in con- 
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nection with his marriage to the complaining witness, 
althogh the same has been pending for almost two 
years without any disposition thereof. 

It is submitted on behalf of the appellant that the 
whole evidence in this case fails to show any intent on 
his part to debauch the complaining witness, Catherine 
Fitzgerald Burgess; the fact that the parties herein 
lived together as husband and wife in the District of 
Columbia for a considerable period of time; the ap¬ 
pellant submits this as his strongest proof of the lack 
of intention on his part to debauch the complaining 
witness, or to induce her to lead an immoral life. It 
is submitted that for the errors of the Trial Court, its 
judgment should be set aside and a new trial awarded 
to the appellant. 

Respectfully submitted. 

Raymond Neudecker, 
Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 


Arthur B. Burgess, appellant,^ No. 3955. 

v. No. —, 

United States, appellee. J Special Calendar. 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

This appeal is from a judgment of conviction in the 
Supreme Court of the District of Columbia upon an 
indictment charging appellant with transporting in 
interstate commerce from the State of Virginia to the 
District of Columbia one Catherine Fitzgerald, for the 
purpose of prostitution and debauchery, and with the 
intent and purpose of inducing her to give herself 
up to debauchery and to engage in the practice of 
prostitution. (Record, pp. 1 and 2.) 

It appears that appellant met Miss Fitzgerald at 
Walter Reed Hospital, represented himself as single, 
and proposed marriage. Thereafter they went to 
Alexandria, Virginia, and on January 29, 1920, went 
through a marraige ceremony and returned to Wash¬ 
ington, and that appellant paid the transportation 
both ways. On returning to Washington they sepa¬ 
rated, and did not have sexual relations until about 
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a week after the marriage. (Record, pp. 7 and 8.) 
It also appears that, about three years prior to the 
purported marriage in Virginia, Burgess had been 
married in Paducah, Kentucky, to one Mildred Mel¬ 
vin, and that on April 13, 1918, he had gone through 
a marriage ceremony with one Pauline Brandt. 
(Record, p. 9.) Neither his first wife, Mildred Bur¬ 
gess, nor Miss Brandt had died or procured a divorce 
or annulment of their marriages with appellant. 
(Record, p. 9.) 

The defense was to the effect that Burgess, at the 
time of the purported marriage in Virginia, believed 
that his first wife was dead and that his second wife 
had divorced him. (Record, p. 9.) 

POINTS AND AUTHORITIES. 

Appellant's assignments of error, eleven in num¬ 
ber, are found upon pages 4 and 5 of the record. 
These assignments, relating to the admission and 
exclusion of evidence and to the prayers and charge 
of the Court, will be discussed in the same order as 
presented by appellant's brief. 

I. 

Mrs. Mildred Burgess testified on direct examina¬ 
tion that on March 6, 1917, at Paducah, Kentucky, 
she and appellant were married; that a short time 
thereafter they separated and that she did not know 
where appellant was; that on June 4, 1921, she 
procured a divorce from him. 

On cross-examination, appellant's counsel asked 
her if she had not circulated reports designed to 
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reach appellant, to the effect that she had died fol¬ 
lowing the separation. Counsel also asked her if 
she did not desert appellant and make no attempt 
for several years to get in touch with him. (Record 
p. 7.) The Court sustained objections to these 
questions, which action is here urged as error. 

It is apparent that neither of these questions was 
within the scope of the direct examination, nor did 
the first question properly specify the time or place 
of the making or the person to whom the alleged 
statement was made. Appellant says, however, 
that the questions were asked for the purpose of 
laying a foundation to impeach the witness. Many 
cases and textbooks are cited by appellant as show¬ 
ing the right of an adverse party to impeach and 
attack the credibility of a witness. This right we 
do not deny; but we inquire whether the answers 
to the questions asked would have tended to impeach 
this witness? As w r e understand the rule, there are 
but four ways of impeaching a witness, viz: (1) By 
disproving by other witnesses statements made 
by him w r hich are material to the issue; (2) by prov¬ 
ing by other witnesses inconsistent statements pre¬ 
viously made by him; (3) by introducing evidence 
derogatory to his character for truth and veracity; 
and (4) by exhibiting the improbability of his state¬ 
ments by cross-examination. 

In the light of these rules, we cannot perceive how r 
the witness could have been impeached by the 
foundation appellant w*as endeavoring to lay. Coun¬ 
sel's brief is silent on this point, and for this reason 
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we assume that the witness could not have been 
impeached. What the record does show, however, 
is that the questions were asked for the purpose of 
getting before the jury appellant’s theory of the 
case. 

II. 

On cross-examination the complaining witness 
was asked if, after her separation from appellant, 
she had not gone to his quarters at Walter Reed 
Hospital and stated that she knew all along that he 
was a married man and was determined to prosecute 
him and would leave no stone unturned to make his 
life miserable; and also if, at a later period, she did 
not go to Lawyer Grossman’s office for a conference, 
looking to a divorce, and then state that she intended 
to make the appellant suffer for having left her. 
(Record, p. 8.) Objections to both of these questions 
were sustained. 

In view of appellant’s theory of the case—that he 
honestly believed his first wife dead and his second 
divorced—it is clear that neither of the questions 
could have developed anything material to any of 
the issues in the case. The answer at most might 
have disclosed hostility and bias on the part of the 
complaining witness. But appellant cannot com¬ 
plain of the exclusion of this testimony, because 
the witness did not testify to any matter in dispute. 

Kelly v. United States , 277 Fed. 405. 

On only one point—that he represented himself 
as single—could the questions have elicited answers 
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that might be said to have contradicted anything to 
which the complaining witness testified. But this 
is not really a contradiction, because appellant said 
he thought he was single at the time in question. 
Therefore the Court’s refusal to permit the questions 
to be answered could not have prejudiced appellant 
in the slightest degree. 

III. 

On page 6 of appellant’s brief there is to be found 
the following: 

The familiar rules of law upon the subject 
of variance renders it valueless to discuss them 
at length here, but it is submitted, in support 
of appellant’s assignments of error Nos. 5 and 
6, that the whole proof fell far short of estab¬ 
lishing the charge. 

A reference to assignments five and six fails to 
disclose the nature of the variance to which appellant 
refers. It appears that these assignments pertain 
rather to an alleged insufficiency of proof. On that 
point we submit that the record discloses ample 
evidence showing that appellant went through a 
marriage ceremony with complaining witness and 
transported her from Virginia into the District of 
Columbia for the purpose of having sexual relations 
with her. This was sufficient to support the charge 
set forth in the indictment. 

Suslak v. United States, 213 Fed. 913. 

Cary v. United States, 265 Fed. 515, 517. 
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IV. 

Appellant testified in his own behalf that he went 
to Alexandria at the express solicitation of the com¬ 
plaining witness. By his counsel he was asked why 
the complaining witness desired the ceremony to 
take place in Alexandria. The action of the Court 
in sustaining an objection to the question is pre¬ 
sented by appellant as reversible error, the ground 
being that the answer would have tended to prove 
appellant’s intent. The record does not disclose what 
the answer would have been, nor does appellant’s 
brief suggest any answer that could possibly have 
had any bearing on the question of intent. What¬ 
ever her purpose in wanting to go to Virginia to get 
married might have been, it could not have shed 
any light on what his purpose was in going through 
the marriage ceremony. The burden is on appellant 
to show that he suffered prejudice. 

Hall v. United States , 277 Fed. 19. 

In connection with appellant’s argument on the 
question of intent, we desire to direct the Court’s 
attention to a quotation from page 8 of the record, 
appearing on page 7 of appellant’s brief. This quo¬ 
tation, taken from the cross-examination of com¬ 
plaining witness, is as follows: 

* * * was maybe four or six months 
after they came back to Washington, D. C., 
before they cohabited as man and wife. 

In her direct examination, complaining witness 
testified that about a week after the marriage they 
had sexual relations. (Record, p. 8.) 


On cross-examination appellant stated that he had 
learned of the death of his first wife from his mother 
and other people (Record, p. 9); that he had not 
seen his mother since he went into the military 
service, but had corresponded with her. On redirect 
examination, he identified a letter purporting to have 
been written to him by his mother, and which he 
stated informed him of the death of his first wife. 
(Record, p. 9.) This letter is as follows: 

Paducah, Ky., Jan. 7, 1920. 
Mr. A. B. Burgess. 

My Dear Son: As I had a letter from a 
friend of yours this morning, and I can’t quite 
understand what it means or who it is from, 
I wish you would please write and tell me 
what on earth is the matter with you. And 
please tell me who Berth Peyton is and why 
he or she is writing to me. 

Tell me, are you living with your wife? 
And you ask me some questions some time 
ago and I answered them the best I could. 
I can not hear from a certain party you ask 
me about and the last I heard she was dead 
and I haven’t heard anything since. I am 
awful glad you had a nice Christmas. I 
didn’t enjoy Christmas very much; it was 
more of a burden than a pleasure. I sure 
would love to see you and talk to you just a 
little while. Work is sure dull here and every¬ 
thing looks blue. Jim is hauling wood every 
day and he and his family are all well and we 
are all well, too. Son, just as soon as you 
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get this you answer it yourself and let me 
know how you are and what you are doing. 
I don't enjoy getting letters from other people 
but want to hear from you. So answer real 
soon. I will close with love. Good bye. 

Your Mother. 

At the same time appellant identified another 
letter, dated April 28, 1921, fifteen months after his 
purported marriage to complaining witness, which he 
testified he had received from his mother, and which 
in terms stated that his first wife was dead. The 
Court refused to permit the said letter to be intro¬ 
duced in evidence. Appellant now claims that this 
letter should have been admitted for the reason that 
it tended to show that he and his mother had corre¬ 
sponded on the subject of the death of his first wife. 

We submit, however, that the letter was clearly 
incompetent to prove any of the issues in the case. 
In the first place, it did not show, as claimed by ap¬ 
pellant, that it had any connection with the letter 
of January 7, 1920, from which appellant testified 
he learned of the death of his first wife. It could 
not possibly have tended to prove the state of appel¬ 
lant's mind on January 29, 1920, when he went 
through the marriage ceremony with the complaining 
witness, which was the real issue in the case. We, 
therefore, submit that it was not error to refuse to 
permit the said letter to be introduced in evidence. 

VI. 

Appellant also claims that the Court erred in 
refusing to grant his special instruction, which was 
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to the effect that, unless the jury found a deliberate 
intent on the part of Burgess to transport the com¬ 
plaining witness from the State of Virginia to the 
District of Columbia for the purpose of prostitution, 
they should find him not guilty. 

Inasmuch as the indictment charged the trans¬ 
portation for the purpose of prostitution and de¬ 
bauchery, and with the intent and purpose of inducing 
her to give herself up to debauchery and to engage 
in the practice of prostitution, it is apparent that 
the special instruction was properly refused. On 
the other hand, we submit that the Court’s charge 
on the subject, to which no exception was taken, 
correctly stated the law. 

Suslak v. United States, 213 Fed. 913, 917. 

Diggs v. United States, 220 Fed. 545, 557. 

Johnson v. United States, 215 Fed. 679. 

United States v. Bitty, 208 U. S. 393, 402. 

Cary v. United States, 265 Fed. 515, 517. 

As the record discloses that appellant had a fair 
trial and suffered no prejudicial error, the judgment 
appealed from should be affirmed. 

Respectfully submitted, 

Peyton Gordon, 

United States Attorney. 

J. H. Bilbrey, 

Assistant United States Attorney. 
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